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P incurred unrei nmbursed vol unteer expenses while
caring for foster cats in her private residence. FP's
expenses consisted primarily of paynents for veterinary
services, pet supplies, cleaning supplies, and household
utilities. P claimed a $12,068 charitable-contribution
deduction for the expenses on her 2004 tax return. R
i ssued a notice of deficiency denying the deduction. R
clainms that P did not render services to a qualifying
charitabl e organization under sec. 170(c), I.R C, and
that P failed to substantiate her expenses under sec.
170(f)(8), I.R C, and sec. 1.170A-13, Inconme Tax Regs.
R al so asserts that P s expenses have an
i ndi sti ngui shabl e personal conponent.

Held: P s foster-cat expenses qualify as
unr ei mbur sed expenditures incident to the rendition of
services to a charitable organization. See sec.
1.170A-1(g), Income Tax Regs. P s services were
directed by a charitable organization. P thus rendered
services to a sec. 170(c), I.R C, organi zation when she
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cared for foster cats in her hone. Sone of P s expenses
are disall oned because they are insufficiently rel ated
to foster-cat care or cannot be determned with
preci si on.

Hel d, further, the recordkeeping requirenents of
sec. 1.170A-13(a), Incone Tax Regs. (for contributions
of noney), govern unreinbursed vol unteer expenses of
| ess than $250.

Hel d, further, P s records neet the requirenents of
sec. 1.170A-13(a), Incone Tax Regs., because they are
accept abl e substitutes for cancel ed checks under the
substantial conpliance doctrine. See Bond v.

Commi ssioner, 100 T.C. 32 (1993). P can deduct foster-
cat expenses of |ess than $250.

Hel d, further, P cannot deduct foster-cat expenses
of $250 or nore. P did not obtain the contenporaneous
witten acknowl edgnment fromthe charitable organization
requi red under sec. 1.170A-13(f)(10), Incone Tax Regs.

Hel d, further, P can deduct a $100 check donati on
made to a separate charitabl e organization

Jan Elizabeth Van Dusen, pro se.

Christina E. Cu and Rebecca Duewer-Genville, for

respondent.

MORRI SON, Judge: The Conm ssioner of Internal Revenue (the
| RS) issued a notice of deficiency for the tax year 2004 to
petitioner, Jan Elizabeth Van Dusen, determ ning an incone-tax

deficiency of $4,838. The parties settled all issues except
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those relating to a $12, 068 charitabl e-contribution deduction for
Ms. Van Dusen’s expenses of taking care of foster cats.?

We find that taking care of foster cats was a service
performed for Fix Qur Ferals, a section 501(c)(3)2 organi zation
that specializes in the neutering of wld cats. See infra
part 1. Some of Van Dusen’ s expenses are categorically not
related to taking care of foster cats and are therefore not
deducti ble. These expenses are the cost of cremating a pet cat,
bar associ ation dues, and DW fees. See infra part Il. Sonme of
Van Dusen’ s ot her expenses are not solely attributable to foster-
cat care and are not deductible. These expenses are the cost of
repairing her wet/dry vacuum and her nenbership dues at a store.
See infra part Il1l. Oher expenses are attributable to the
services Van Dusen provided to Fix Qur Ferals. These expenses
are 90 percent of her veterinary expenses and pet supplies and 50

percent of her cleaning supplies and utility bills. See infra

The charitabl e-contribution deduction for foster-cat
expenses was the only itemthe parties presented for decision.
The record, however, includes docunentation of four expenses that
are unrelated to foster-cat care. These expenses are: the cost
of cremating a pet cat, bar association dues, DW fees, and a
$100 check to Island Cat Resources and Adoption. Van Dusen
testified about the pet cat cremation and the $100 check to
| sl and Cat Resources and Adoption, but not the bar association
dues or DW fees. W address all of these expenses for the sake
of conpl et eness.

2Unl ess ot herwi se indicated, all section references are to
the Internal Revenue Code in effect for the year at issue. Al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedure.
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part IV.B. Sone paynents to Orchard Supply Hardware and Lowe’ s
for pet supplies, however, are disallowed because the anmounts
spent on pet supplies cannot be determ ned with precision. See
infra part IV.A In deciding whether Van Dusen kept adequate
records of the expenses attributable to her volunteer services,
we hold that the regulatory requirenents for noney contributions
govern Van Dusen’s expenses of |ess than $250. See infra part
IV.C.1.a. Van Dusen has net the requirenents for these | ess-
t han- $250 expenses. Her records are acceptable substitutes for
cancel ed checks under the substantial conpliance doctrine. See
infra part 1V.C.1.b. For expenses of $250 or nore, however, Van
Dusen does not have cont enporaneous witten acknow edgnent from
Fix Qur Ferals. See infra part IV.C. 2. Therefore, these
expenses are not deducti bl e.

We also hold that Van Dusen is entitled to a $100 deducti on
for a check donation to Island Cat Resources and Adoption, a
section 170(c) organi zation. See infra part Vi.

FI NDI NGS OF FACT

We adopt the stipulation of facts and its attached exhibits.
Van Dusen, a resident of Oakland, California, is an attorney who
cared for cats in her private residence in 2004. Van Dusen
vol unteered for an organi zation called Fix Qur Ferals and argues
t hat her out-of -pocket expenses for caring for cats qualify as

charitable contributions to that organi zation. The parties
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stipulate that Fix Qur Ferals is a section 501(c)(3)
organi zation. W find that Fix Qur Ferals is eligible to receive
t ax- deducti bl e contri butions under section 170(c).?3

Fi x Qur Ferals and Trap-Neuter-Return

Fix Qur Ferals’ mssion is to engage in “trap-neuter-return”
activities, which consist of trapping feral cats,* neutering®
t hem obtaining necessary nedical treatnents and vacci nati ons,
and rel easing themback into the wild.® Fix Qur Ferals enlists
vol unteers to performthese tasks. The volunteers usually return
cats to their original neighborhoods, but sonmetinmes cats are
moved to safer nei ghborhoods.

The purpose of trap-neuter-return is to humanely control
feral cat popul ations and ensure that the cats live in an

envi ronment where people are not hostile to them Fix Qur Ferals

W\ take judicial notice of IRS Publication 78, Cumnul ative
Li st of Organizations described in Section 170(c) of the Internal
Revenue Code of 1986, as effective for 2004. See Viralamyv.
Comm ssi oner, 136 T.C. : : (2011) (slip op. at 6, 43)
(citing IRS Publication 78 as evidence of organization s sec.
170(c) status); Jennings v. Conmm ssioner, T.C Meno. 2000-366
(same), affd. 19 Fed. Appx. 351 (6th Cr. 2001). Fix Qur Ferals
was |isted in IRS Publication 78 in 2004.

‘A feral cat is a nondonesticated cat.

*Neutering” refers to the sterilization of animals of both
sexes. W use the terminterchangeably with “spay/ neuter”

In the context of trap-neuter-return, returning feral cats
to the “wld” nmeans returning themto an outdoor |iving
environnment that is generally urban or suburban. The intent is
for the cats to continue to live in human-popul at ed
nei ghbor hoods, rather than nove to animal-only habitats.
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periodically organi zes spay/ neuter clinics and educates the
public about trap-neuter-return as a solution to nei ghborhood cat
I Ssues.

After being neutered, the cats nust be tenporarily housed in
vol unteers’ private residences while they recover. After the
cats recover and have received all necessary nedical treatnents,
they are usually returned to the wld.

Sonme cats cannot be safely returned to the wild. Typically
t hose cats are young, sick, injured, elderly, or tanme.’ Those
cats nust be cared for donestically. W refer to all care for
trapped cats, including tenporary housing while cats are
recuperating fromneutering, as “foster care”. W refer to cats
under foster care as “foster cats”.

Sonme of the cats are not returned to the wild because they
are already tane. Volunteers try to tanme the other cats that
cannot be returned to the wld to nake them suitable for
adoption. The volunteers then attenpt to place the tane cats in
no-kill shelters or adoptive hones. The success of placing the
tame cats depends on shelter availability and people’s
wi | lingness to adopt.

Al t hough sone of the cats that cannot be returned to the

wi |l d are adopted or given to shelters, others remain in foster

'Somet i mes vol unteers capture tane stray cats when they
attenpt to trap feral cats.
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care indefinitely. More often these cats are sick, elderly, or
have other problens requiring long-termcare. Fix Qur Ferals
encourages volunteers to provide long-termcare for these cats in
their hones. Foster care, both short and long term forns an

i nportant part of the organization s m ssion.

Fi x Qur Ferals' Administrative Structure

Fix Qur Ferals is a decentralized organization. It has no
formal adm nistrative office. Instead, it uses a post office
box, a tel ephone hotline, a website, and other internet- and
phone- based net hods of conmuni cati on.

Fix Qur Ferals’ official staff, as far as we can surm se,
consists of a board of directors and a team of veterinarians.
The organi zation relies on a base of volunteers who trap cats,
transport cats, foster cats, staff spay/neuter clinics, educate
the public, screen phone calls, raise funds, and recruit
vol unteers. Sone Fix Qur Ferals volunteers are nenbers of an
informal internet nmessage group through which they coordinate
| ogi stics and assi st each other with cat-rel ated issues.

Vol unteers al so collaborate informally with other cat rescue
groups and individuals. Fix Qur Ferals does not commonly

rei mburse volunteers for expenses. It does, however, sonetines
provi de vouchers for free neutering services. It also reinburses
vol unteers for enmergency care if conplications arise after a cat

has been neutered at a Fix Qur Ferals clinic.
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Van Dusen’s Role Wth Fix Qur Ferals

Van Dusen was a Fix Qur Ferals volunteer in 2004. She
trapped feral cats, had them neutered, obtained vaccinations and
necessary nedi cal treatnents, housed them while they recuperated,
and rel eased themback into the wild. She also provided | ong-
termfoster care to cats in her home. She attenpted to place
long-termfoster cats in one of two no-kill shelters, Berkeley
East Bay Humane Soci ety or East Bay Society for the Prevention of
Cruelty to Aninals,® or otherwise find them adoptive hones. Sone
foster cats, however, stayed with her indefinitely.

I n 2004, Van Dusen had between 70 and 80 cats total, of
whi ch approximately 7 were pets. The pet cats had nanes, but the
foster cats generally did not. Mst cats roanmed freely around
Van Dusen’ s hone (except for bathroons) and resided in common
areas. Less donesticated cats stayed in a separate room call ed
the “feral roonf. Sonme cats lived in cages for tamng. Ohers
lived in cages because of illness.

Van Dusen devoted essentially her entire |ife outside of
work to caring for the cats. Each day she fed, cleaned, and
| ooked after the cats. She |aundered the cats’ beddi ng and
sanitized the floors, household surfaces, and cages. Van Dusen

even purchased a house “wth the idea of fostering in mnd’. Her

8/an Dusen and ot her wi tnesses sonetines referred to this
organi zati on as Qakl and Society for the Prevention of Cruelty to
Ani mal s.
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house was so extensively used for cat care that she never had
guests over for dinner.

Van Dusen obtained foster cats primarily through the trap-
neuter-return work that she personally perfornmed. She captured
homel ess cats, had them neutered, cared for them during recovery,
and if possible, returned themto the wild. She housed the cats
that could not be returned to the wild until an adoption
opportunity arose. She obtained the rest of her cats through a
| oose network of contacts. Sonme came fromFix Qur Ferals
affiliates or fromthe Fix Qur Ferals hotline or internet nessage
group. Ohers cane fromindividual volunteers or other cat
rescue organizations.

Van Dusen’s foster care arrangenents arose informally,
usual |y by her personal decision or through a series of phone
calls, emails, internet postings, or in-person conversations.
Sonme cats that she cared for in 2004 had been under her care in
previ ous years, during which she bel onged to organi zati ons ot her
than Fix Qur Ferals. Van Dusen’s inability to recall precisely
how she acquired each of her cats nmakes it difficult to ascertain
how many cats are attributable to a particular organization or
contact person. Although Fix Qur Ferals was her primary
vol unteer affiliation in 2004, she admts that she did sonetines
assi st other groups that year. Van Dusen therefore cannot trace

all her foster cats in 2004 to Fix Qur Ferals.



Van Dusen’'s Cat - Care Expenses

Van Dusen paid out-of-pocket for nost of her cat-care
expenses. \Vouchers covered sone of the neuterings, but Van Dusen
paid all other veterinary expenses including tests, treatnent,
vacci nes, and surgery.

Van Dusen expended significant anounts on in-honme care as
well. She purchased large quantities of pet supplies® and
cl eani ng supplies. She renewed her Costco nenbership so she
coul d buy cat food and cl eaning supplies at |ower prices. She
repai red her wet/dry vacuum so she could easily clean the floors.
Van Dusen incurred higher electricity and gas bills because she
| aundered many | oads of cat bedding and ran a special ventilation
systemto ensure fresh air. The frequent |aundering al so
i ncreased her water bills. Her garbage bills increased because
of the high volunme of cat-related waste. W refer to Van Dusen’s
veterinary, pet supply, cleaning supply, utility, Costco
menbership renewal, and wet/dry vacuumrepair expenses
collectively as her “cat-care expenses”.

A portion of Van Dusen’s cat-care expenses was attri butable

to personal use, and the rest was attributable to foster cats.

“pPet supplies” refers to pet food, pet nedicine, woodstove
pellets (for cat litter), litter boxes, pet dishes, and ot her
m scel | aneous cat-specific supplies.

1“ eani ng supplies” refers to garbage bags, paper towels,
| aundry detergent, dish detergent, and other cat-related supplies
that were not exclusively used for cats.
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We refer to the portion of cat-care expenses attributable to
foster cats as “foster-cat expenses”. The precise anmount of Van
Dusen’s foster-cat expenses is unclear because her records do not
di stingui sh personal expenses from foster-cat expenses.!!

Van Dusen’ s Recor dkeepi ng and Reporting

Van Dusen introduced the follow ng evidence as proof of her
foster-cat expenses: check copies, 2 bank account statenents,
credit card statenents, a Thornhill Pet Hospital client account
hi story, a Costco purchase history, Pacific Gas & Electric
i nvoi ces, a Waste Managenent paynment history (for garbage
removal ), and an East Bay Municipal Uility District billing
history (for water). Al the data in the docunents was recorded
cont enporaneously in 2004. Van Dusen states that she initially
had nore substantial records of her foster-cat expenses, nanely
item zed receipts, but that her tax preparer, Cary Cheng, told
her they were unnecessary for preparing her original return.
Those records have since di sappeared. Van Dusen conpiled the
docunents she introduced at trial by searching through other

records and requesting records fromthird parties.

W address the calculation of foster-cat expenses infra
pts. 11l and IV.

2\W6 refer to the docunents as “check copi es” because they
are phot ocopi es of carbon copies of the original checks. After
writing the checks, Van Dusen presumably kept the carbon copies
for her records.
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On her 2004 tax return, Van Dusen deducted $12, 068 on
Schedule A, Item zed Deductions, for noncash charitable
contributions attributable to a “cat rescue operation”. The
return stated that the $12, 068 conprised $1, 381 of supplies,?®®
$9, 607 of veterinary bills, and $1,080 of utilities. It is
uncl ear precisely how Van Dusen arrived at these nunbers. An
unnaned friend had totaled the “cat rescue operation” expenses
usi ng now m ssing recei pts, but we have no evidence of what
met hod, if any, her friend used to separate deducti bl e expenses
from nondeducti bl e expenses. The friend prepared a worksheet
summari zing the cal cul ati ons, but this docunent is not in
evidence. The IRS disallowed the entire deduction. Van Dusen’s
petition asserts that she is entitled to a deduction of at |east
$12,068 for foster-cat expenses. On the basis of her testinony,
we believe Van Dusen now seeks a deduction for the expenses using
the foll owi ng percentage estinmates: 90 percent of veterinary
expenses, pet supplies, paper towels, and garbage bags; and 50
percent of |aundry detergent, dish detergent, utilities, and

Costco nenbership renewal. See infra part |1V.B. Van Dusen al so

BIt is unclear whether “supplies” referred to just pet
suppl i es and cl eaning supplies or whether it also included the
cost of renewi ng Van Dusen’s Costco nenbership and the cost of
repairing her wet/dry vacuum At trial Van Dusen nade clear that
she seeks a deduction for all of these expenses--pet supplies,
cl eani ng supplies, Costco nenbership renewal, and wet/dry vacuum
repair.
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seeks to deduct the cost of her wet/dry vacuumrepair, but her
percentage estimate for this expense is unclear.

OPI NI ON

A taxpayer has the burden of proving the IRS s determ nation

of deficiencies incorrect. See Rule 142(a)(1); Welch v.
Hel vering, 290 U. S. 111, 115 (1933). The burden shifts to the
IRS i f the taxpayer introduces credible evidence wwth respect to
a factual issue, the taxpayer has conplied with the
substantiation requirenents of the Internal Revenue Code, the
t axpayer has maintained all required records, and the taxpayer
has cooperated with reasonable I RS requests for information.
Sec. 7491(a). CQur conclusions here, however, are based on the
pr eponderance of the evidence, and thus the allocation of the

burden of proof is immterial. See Martin Ice Cream Co. V.

Comm ssioner, 110 T.C 189, 210 n.16 (1998).

| . Caring for Foster Cats WAs a Service to Fix Qur Ferals.

Section 170(a) allows a deduction for any “charitable
contribution” nmade by the taxpayer. A “charitable contribution”
is defined as “a contribution or gift to or for the use of” a
charitable organization. Sec. 170(c). A typical charitable
contribution is donating noney or property directly to a
charitabl e organi zation. A second type of charitable
contribution is placing noney or property in trust for a

charitabl e organization. Such a transfer is, in the words of
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section 170(c), a contribution “for the use of” a charitable

organi zation. See Davis v. United States, 495 U S. 472, 485

(1990). A third type of charitable contribution occurs when a
t axpayer perform ng services for a charitable organization incurs
unr ei nbursed expenses. As section 1.170A-1(g), Incone Tax Regs.,
states: “No deduction is allowable under section 170 for a
contribution of services. However, unreinbursed expenditures
made incident to the rendition of services to an organization
contributions to which are deductible may constitute a deductible
contribution.”

Van Dusen did not contribute noney or property directly to
Fix Qur Ferals. Van Dusen did not place property in trust for
Fix Qur Ferals or enter into a formal arrangenent giving the
organi zation legal rights to her property. Instead she paid
third parties for veterinary services, pet supplies, cleaning

supplies, utilities, Costco nenbership renewal, and wet/dry

“The expenses of rendering services are deductibl e because
they constitute contributions “to” the charitabl e organization.
Rockefeller v. Conm ssioner, 676 F.2d 35, 42 (2d Gr. 1982) (in
det erm ni ng whet her unrei nbursed vol unt eer expenses were gover ned
by a statutory provision of the 1954 Code that treated favorably
contributions “to” a charitable organization, court held that
unr ei nbur sed vol unt eer expenses were contributions “to”--not “for
the use of”--a charitable organization), affg. 76 T.C. 178
(1981); see also Davis v. United States, 495 U. S. 472, 486-488
(1990) (in holding that no deduction is avail able when a taxpayer
pays a service provider’s expenses, court stated that
unr ei nbur sed expenses of rendering services are contributions
“to” a charitable organization within the nmeani ng of section
170(c)).
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vacuumrepair. Thus Van Dusen is entitled to a charitabl e-
contribution deduction only if these expenses were, in the words
of section 1.170A-1(g), Incone Tax Regs., “expenditures mde
incident to the rendition of services” to Fix Qur Ferals.

The I RS contends that Van Dusen was an i ndependent cat
rescue worker whose services were unrelated to Fix Qur Ferals and
did not benefit the organization. W reject this assertion,
finding that Van Dusen’s care for foster cats constituted
services to Fix Qur Ferals.

I n determ ni ng whet her a taxpayer has provided services to a
particul ar organi zation, courts consider the strength of the
taxpayer’s affiliation with the organi zation, the organization's
ability to initiate or request services fromthe taxpayer, the
organi zation’s supervi sion over the taxpayer’s work, and the
taxpayer’s accountability to the organization. See, e.g., Smth

v. Comm ssioner, 60 T.C. 988 (1973); Saltzman v. Conm ssioner, 54

T.C. 722 (1970). For exanple, Smth v. Comm Ssioner, supra at

993-995, held that church nenbers could deduct evangelismtravel
expenses even though their church never initiated, controll ed,
supervi sed, or assisted with the trips. The church encouraged
m ssionary work in general; and before the taxpayers enbarked on
atrip, the church gave themletters of comrendati on, which

evi denced the church’s approval and served as introductions to

intrafaith groups during the trip. [d. at 993. Additionally,
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after each trip the church nenbers reported back to the church
whi ch then publicized their efforts and acconplishnents to other

congregations. 1d. By contrast, in Saltzman v. Conm Ssioner,

supra, the taxpayer’s activities had much | coser ties to the
charitabl e organi zati on. The taxpayer was the | eader of the
Harvard- Radcliffe Hllel Folk Dance Goup. [|d. at 722. Wthout
the organi zation’s asking him he travel ed al one to Europe and
Pittsburgh to attend fol k dance festivals that were not sponsored
by the organization. 1d. at 723. W held that the taxpayer had
not provided services to the organi zation, partly because the
organi zati on had not directed or encouraged himto attend the
festivals. 1d. at 724.

Van Dusen has denonstrated a strong connection with Fix Qur
Ferals. She was a regular Fix Qur Ferals volunteer who perforned
substantial services for the organization in 2004. She engaged
in both trapping and foster care and worked closely with other
Fix Qur Ferals volunteers. Fix Qur Ferals could initiate or
request services from Van Dusen through individual volunteers,
who woul d contact her by phone or by internet.?® Like the church
in Smth, Fix Qur Ferals encouraged and indirectly oversaw Van

Dusen’s work. See Smth v. Conm ssioner, supra at 994 (“Nothing

Fix Qur Ferals volunteers regularly received requests for
assi stance and would solicit help fromother volunteers on behal f
of third parties. [If volunteers encountered problens during
their work, they would al so contact other volunteers for
assi st ance.
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in section 170 or in section 1.170-2(a)(2) of the regul ations
* * * gsuggests that, as a condition to the deductibility of
unrei nbursed, service-rel ated expenses, the services nust be
performed under the control or supervision of the charitable
organi zation.”) .1

Van Dusen’s inability to trace her cat rescue work
exclusively to Fix Qur Ferals does not pose an insurnountabl e bar
to deductibility. W find that she perfornmed nost of her work in
2004 for Fix Qur Ferals. Moreover, all of the other
organi zations with which she was affiliated, and therefore to
whi ch she may have provided services, qualify as section 170(c)
organi zati ons. Y’

The IRS al so contends that even if Van Dusen was affiliated
wth Fix Qur Ferals, Fix Qur Ferals’ mssion consists solely of
“education and sterilization”, and therefore fostering cats could

not constitute services to Fix Qur Ferals. As our fact findings

8Sec. 1.170-2(a)(2), Income Tax Regs., was the predecessor
to sec. 1.170A-1(g), Inconme Tax Regs., the provision that
currently allows taxpayers to deduct unreinbursed vol unteer
expenses.

YThese organi zations are: Island Cat Resources and
Adoption, Berkel ey East Bay Humane Society, East Bay Society for
the Prevention of Cruelty to Animals, and Second Chance Cat
Rescue. All of these organizations were listed in IRS
Publication 78 in 2004. See Jennings v. Conm ssioner, T.C Meno.
2000- 366 (concl uding that donees were not sec. 170(c)
organi zati ons because they were not listed in IRS Publication
78); supra note 3 (taking judicial notice of IRS Publication 78,
a cunmul ative list of sec. 170(c) organizations).
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expl ai ned, however, the organi zation’s m ssion enconpasses foster
care. Fix Qur Ferals actively recruits volunteers to foster cats
during spay/ neuter recovery, and it encourages volunteers to
provi de sanctuary for cats requiring long-termcare. Thus Van
Dusen served Fix Qur Ferals’ mssion by fostering cats. The
remai nder of this Opinion considers which of Van Dusen’ s expenses
are deductible as incidental to foster-cat vol unteer work.

1. Pet - Cat Cremati on Expense, Bar Associ ation Dues, and DW
Fees

As we have found, Van Dusen rendered services to Fix CQur
Ferals. To be deducti bl e, unreinbursed expenses nust be directly
connected with and solely attributable to the rendition of

services to a charitable organization. E. g., Saltzman v.

Conmi ssioner, 54 T.C. at 724; Babilonia v. Comm ssioner, T.C

Meno. 1980-207, affd. per curiam 68l F.2d 678 (9th Gr. 1982).
In applying this standard, courts have considered whether the
charitabl e work caused or necessitated the taxpayer’s expenses.

For exanple, in Or v. United States, 343 F.2d 553, 557-558 (5th

Cr. 1965), the court disallowed deductions for the expenses of
insuring and repairing two vehicles because the expenses were not
solely attributable to charitable use. The taxpayer had used the
vehicles partly for personal use and would have incurred the
expenses regardl ess of any charitable work. 1d. Simlarly, in

McCol lum v. Comm ssioner, T.C. Mnp. 1978-435, we deni ed Nati onal

Ski Patrol volunteers’ deductions for ski equi pnment because the
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vol unt eers owned the equi pnent and could use it for personal
recreation. W also denied deductions for notor hone use and
food given to non-volunteering famly nenbers. [1d. And in Smth

v. Comm ssioner, 60 T.C. at 995, we disallowed neal, |aundry, and

canpi ng expenses incurred for non-proselytizing children who had
acconpani ed the taxpayers on an evangelical m ssion.

Van Dusen’s docunentation includes the foll ow ng non-foster-
cat expenses: an $85 credit card charge to Bubbling Well Pet
Mermorial, a $170 check to the California State Bar Associ ation,
and a $146 check to the “DW”. The $85 charge to Bubbling Well
Pet Menorial is not deductible because this expense was for the
cremation of a pet cat. The checks to the California State Bar
Associ ation and the DW are not deducti bl e because they are not
charitabl e expenses.

I[11. Costco Menbership Dues and Wet/Dry Vacuum Repair

Van Dusen has not shown that any portion of her Costco
menbershi p dues or wet/dry vacuumrepair costs constitutes an
exclusively charitabl e expense. Like the vehicles in Or v.

United States, supra, the Costco nenbership and the wet/dry

vacuum served both personal and charitabl e purposes. W conclude
t hat Van Dusen woul d have paid for her Costco nenbership and
repaired her vacuumeven if she had not fostered cats. Thus

t hese expenses were not directly connected with and solely

attributable to charitable activities.
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V. Veterinary Expenses, Pet Supplies, O eaning Supplies,!® and
Utilities

One broad category of Van Dusen’s expenses--veterinary
expenses, pet supplies, cleaning supplies, and utilities--was
partly incidental to her services to Fix Qur Ferals. |If Van
Dusen had not fostered cats, she would have paid for fewer
veterinary services, fewer pet supplies, and fewer cleaning
supplies. Her utility bills would have been significantly | ower
because she woul d not have had to run a special ventilation
system do as nuch |aundry, or dispose of as nmuch cat waste. W
find that the portions of these expenses attributable to caring
for foster cats were directly connected with and solely
attributable to Van Dusen’s services to Fix Qur Ferals.

A Some Paynents to Orchard Supply Hardware and Lowe’s
Must Be Cateqorically D sall owed.

Van Dusen purchased bags of woodstove pellets from Orchard
Supply Hardware and Lowe’s. She used woodstove pellets as cat
l[itter. Unfortunately, Van Dusen’s docunents show only the total
paynment she made for each visit to these stores. Her docunents

do not reveal what itenms she purchased.'® Thus the docunents

18See definitions of “pet supplies” and “cl eaning supplies”,
supra notes 9 and 10.

¥Van Dusen had ot her payees besides Orchard Supply Hardware
and Lowe’s. For one of the other payees--Costco--Van Dusen
i ntroduced a docunent that described each item she purchased.
For the ot her payees, Van Dusen does not have docunents show ng
what itens she purchased, but this fact is insignificant because
(continued. . .)
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al one do not show how nuch she spent on pellets. She does not
cl ai mthat she purchased any other itens whose costs woul d be
deductible. W therefore nust determ ne, on the basis of her
testi nony, what portions of her paynents to the two stores were
for pellets.

In determ ning the anobunts that Van Dusen spent on pellets
from O chard Supply Hardware and Lowe’ s, we divide her shopping
trips to these stores into two types. Wth the first type of
shopping trip, the amobunt of each paynent was an exact multiple
of $4.55625, the price of one bag of pellets.? The paynents for
this type of trip are:

. check nos. 1405, 1421, 1433, 1451, and 1461; and

. Orchard Supply Hardware purchases on QOctober 12,

Oct ober 19, Novenber 22, and Novenber 30, 2004, as
reflected in Van Dusen’s bank statenents.

We believe that, on the first type of shopping trip, Van Dusen

i ndeed purchased bags of pellets and nothing el se.

19C. .. continued)
it is evident that the paynents were entirely related to cat
care. For exanple, her paynents to a veterinarian were entirely
for cat nedical care.

20\ determ ned the per-bag cost of pellets by dividing
$36.45 by 8. Van Dusen testified credibly that the cost of eight
bags of pellets in 2004 was $36.45. This anmount appeared
frequently in her docunentation as the anmount she paid to
Orchard Supply Hardware. W believe that the anobunt $36. 45
i ncludes the sales tax on the purchase, which is why dividing
$36.45 by 8 yields a nunber that includes a fraction of a penny
(as opposed to a round nunber).
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Wth the second type of shopping trip, the anpount of each
paynent was not an exact nultiple of the $4.55625 price of a bag
of pellets. For each trip, Van Dusen testified as to how nuch
she spent on pellets. She clained that she either (1) purchased
ei ght bags of pellets for $36.45 ($4.55625/bag x 8 bags), or (2)
pur chased t he maxi mum nunber of bags of pellets that could have
been purchased with the dollar anpbunt spent.?! \Wile we generally
find Van Dusen a credi ble witness, Van Dusen provides no basis
for us to presune that every trip involved the purchase of either
(1) eight bags of pellets, or (2) as many bags of pellets as
coul d be purchased by the paynent anount refl ected on her
docunentation.?2 Therefore, we exclude the follow ng paynents
from cal cul ation

. check nos. 1215, 1225, 1234, 1253, 1289, 1335, 1341,
1351, 1368, 1382, 1389, and 1478;

2lFor instance, check no. 1341 shows Van Dusen paid $33.52
to Orchard Supply Hardware. Van Dusen testified that on the
check no. 1341 shopping trip, she bought seven bags of pellets
for $31.90 (and presunably spent the renmaining $1.62 on ot her
things). She apparently conputed the $31.90 amount by
mul tiplying $4.55625 by 7. The product of 7 and $4.55625 turns
out to be $31.89375, which, rounded to the nearest cent, is
$31. 89.

22\\¢ bel i eve Van Dusen chose ei ght bags of pellets as an
esti mate because the cost of eight bags--$36.45--is the nost
common anount in her docunentation for Orchard Supply Hardware
purchases. However, we are not convinced that Van Dusen
purchased ei ght bags of pellets so regularly that $36.45 can be
used as a default estimate for shopping trips.
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. Orchard Supply Hardware purchases on May 15 and June 6,
2004, as reflected in Van Dusen’'s credit card
st at enent s; 2 and

. an Orchard Supply Hardware purchase on Cctober 6, 2004,
as reflected in Van Dusen’s bank statenents.

B. Per cent ages of Veterinary Expenses, Pet Supplies,
Cl eaning Supplies, and Utility Bills Attributable to
Foster-Cat Care

O the expenses for veterinary care, pet supplies, cleaning
supplies, and household utilities, we have expl ai ned that sone of
t he expenses (i.e., sonme of the Orchard Supply Hardware and
Lowe’s purchases) nust be disallowed entirely. O the remaining
anounts, we nust consider what portions were attributable to
foster-cat care. Van Dusen estimates that foster cats were

responsible for the foll owi ng percentages of expenses:

. 90 percent of veterinary expenses,

. 90 percent of pet supplies,

. 90 percent of paper towels and garbage bags,

. 50 percent of |aundry detergent and dish detergent, and
. 50 percent of household utility bills.?

2Unl ess ot herwi se stated, dates regardi ng Van Dusen’s
credit card statenents refer to the transaction date, not the
posti ng date.

24an Dusen al so estimates that 50 percent of the cost of
her Costco nenbership renewal was attributable to foster cats.
We do not discuss the Costco nenbership renewal here because we
find that no portion of it was attributable to foster cats. See
supra pt. Ill. For the sane reason, we do not discuss the
wet/dry vacuumrepair (for which Van Dusen’ s percentage estimate
is unclear).
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Van Dusen’ s percentage estimtes for veterinary expenses and
pet supplies are reasonable. Van Dusen had about 7 pet cats and
70 to 80 total cats in 2004. 1In general, the cat-care costs were
di stributed equally anong pet cats and foster cats.?® Thus we
concl ude that approximately 90 percent of the veterinary and pet
supply expenses was attributable to foster cats.

We determ ne that 50 percent of Van Dusen’s cleaning supply
and utility expenses was attributable to foster cats. Van Dusen
believes the foster cats actually accounted for around 75
percent, 80 percent, or even 90 percent of her cleaning and
utility expenses. However, she cannot prove precisely how nuch
the foster cats contributed to these expenses. W determ ne that
all the cleaning supplies--paper towels, garbage bags, |aundry
detergent, and di sh detergent--should be counted using the sane
percentage estimate. Van Dusen has not shown why paper towels
and garbage bags had a small er personal use conponent than
| aundry detergent and dish detergent. W consider 50 percent a
sufficiently conservative estimate to ensure that no persona
expenses are counted. Van Dusen ran a |large-scale foster cat

operation. The nunber of cats in her hone caused consi derabl e

#Van Dusen testified that the foster cats caused a
di sproportionate amobunt of the veterinary expenses. However, she
has not indicated a basis for determ ning the preci se percentage
of veterinary expenses attributable to foster cats. W therefore
treat veterinary expenses as if they were incurred proportionally
bet ween pet cats and foster cats.
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expenses. She | aundered beddi ng several tines a week, and she
frequently sanitized floors and surfaces. She also ran a speci al
ventilation system and di sposed of all cat-related waste. Under
these circunstances, it seens highly unlikely that foster cats
accounted for |ess than 50 percent of her cleaning and utility
expenses.

W find that 90 percent of the veterinary expenses, 90
percent of the pet supplies, 50 percent of the cleaning supplies,
and 50 percent of the utility bills are foster-cat expenses and
therefore charitable. These percentage estinates apply to
Orchard Supply Hardware and Lowe’ s expenses only to the extent
that Van Dusen’s docunentation provides a precise anmount for each
cat-care expense. See supra part IV.A The table below lists
Van Dusen’ s payees and the expense category into which we
classify Van Dusen’s paynents to them (i.e., veterinary expenses,

pet supplies, cleaning supplies, or utilities):

Payee Fost er - Cat Expense Category

Thornhill Pet Hospital Vet eri nary expenses

St. Louis Vet dinic Vet eri nary expenses or pet
suppl i es?

Bay Area Veterinary Specialist Vet eri nary expenses

Ber kel ey Dog and Cat Hospital Vet eri nary expenses

Deanne Jarvis Vet eri nary expenses

Revi val Animal Health Vet eri nary expenses or pet
suppl i es?

O chard Supply Hardware Pet supplies

Lowe’ s Pet supplies



Pet Vet Pet Food Vet eri nary expenses or pet
suppl i es?

Pet d ub Pet supplies

Cost co Pet supplies or cleaning
supplies (itemby item

Pacific Gas & Electric Uilities

Wast e Managenent Uilities

East Bay Municipal Uility Uilities

Di strict

1t is unnecessary to determ ne the precise category under which each
paynment falls because both veterinary expenses and pet supplies are 90 percent
charitable.

Van Dusen’s foster-cat expenses, however, are deductible only to
the extent that she has substantiated them a point we consider
next .

C. Whet her Van Dusen’s Expenses Are Adequately
Subst anti at ed

Charitabl e deductions are subject to the recordkeeping
requi renents of section 1.170A-13(a), Inconme Tax Regs., for
contributions of noney, or section 1.170A-13(b), Incone Tax
Regs., for contributions of non-noney property. Contributions of
$250 or nore nust satisfy not only these recordkeeping
requi renents, but also the requirenents of section
1. 170A-13(f) (1), Inconme Tax Regs.?® Therefore, we divide Van

Dusen’ s expenses into expenses of |less than $250 and expenses of

26The requirenents of sec. 1.170A-13(f)(1), |nconme Tax
Regs., do not apply to separate contributions of |ess than $250
made to the sane donee, even if the aggregate donations to the
donee exceed $250 within the same taxable year.
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$250 or nore. W eval uate whether each expense satisfies the
requirenents for its category.

1. Van Dusen Has Met the Recordkeepi ng Requirenents
for Her Foster-Cat Expenses of Less Than $250.

a. Unr ei mbur sed Vol unt eer Expenses of Less Than
$250 Are Governed by Section 1.170A-13(a),
| ncone Tax Regs., Not Section 1.170A-13(b),
| ncome Tax Regs.

Section 1.170A-13, Incone Tax Regs., divides contributions
of less than $250 into only two categories: “contributions of
money” and “contributions of property other than noney”. See
sec. 1.170A-13(a) and (b), Incone Tax Regs. The regul ations do
not expressly state whether a contribution through the paynent of
unr ei mbur sed vol unt eer expenses is subject to the requirenents
for contributing noney set forth in section 1.170A-13(a), |ncone
Tax Regs., the requirenents for contributing non-noney property
set forth in section 1.170A-13(b), Incone Tax Regs., or neither
set of requirenents. The idea that unreinbursed vol unteer
expenses are free fromrecordkeeping requirenents is inplausible.
Therefore, one of the two sets of rules nmust govern those
expenses.

O the two sets of recordkeeping rules, we hold that section
1. 170A-13(a), Incone Tax Regs.--which sets forth the
recordkeeping rules for noney contributions--contains the
rel evant rules for determ ni ng whether unrei nbursed vol unt eer

expenses are deductible. These rules, and not the rules for non-
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nmoney contributions, apply to unrei nbursed vol unteer expenses for
several reasons.? First, the substantiation requirenents for
expenses of $250 or nore, which are found in section
1. 170A-13(f)(10), Incone Tax Regs., inplicitly categorize
unr ei nbursed expenses as cash contributions by subjecting themto
the requirenents of section 1.170A-13(a), |Incone Tax Regs. 28
Second, unrei nbursed expenses are simlar to noney contributions
because taxpayers who serve as volunteers usually use noney to

pur chase goods or services.? Third, if the rules for non-nobney

2ln Cavalaris v. Comm ssioner, T.C. Mnp. 1996-308, we
cited sec. 1.170A-13(a), Incone Tax Regs., w thout further
anal ysis, in considering the deductibility of unreinbursed
vol unt eer expenses.

28For contributions of $250 or nore, sec. 1.170A-13(f)(1),
I ncone Tax Regs., requires the taxpayer to acquire and maintain
the charity’'s witten acknow edgnent of the contribution. Such
an acknow edgnent nust include “The anmount of any cash the
t axpayer paid and a description (but not necessarily the val ue)
of any property other than cash the taxpayer transferred to the
donee organi zation”. Sec. 1.170A-13(f)(2), Inconme Tax Regs.
However, for taxpayers who incur unreinbursed expenditures
incident to the rendition of charitable services, sec.
1. 170A-13(f)(10), Incone Tax Regs., provides that the required
acknow edgnent need only include a “description of the services
provi ded by the taxpayer”, so long as the taxpayer has adequate
records under sec. 1.170A-13(a), Inconme Tax Regs., “to
substantiate the amobunt of the expenditures”.

2The I RS treats unrei nbursed vol unteer expenses as cash
contributions in instructing taxpayers how to conplete their
returns. The IRS instructions for Form 8283, Noncash Charitable
Contributions, instruct taxpayers not to use the formfor out-of-
pocket vol unteer expenses. Instead the instructions tel
taxpayers to treat out-of-pocket expenses as cash contri butions.
| RS i nstructions, however, generally carry no authoritative
weight. See Merlo v. Conmm ssioner, 126 T.C 205, 211 n. 10

(continued. . .)




- 29 -
contributions in section 1.170A-13(b), Incone Tax Regs., were
interpreted to govern unreinbursed vol unteer expenses, they would
require information that would not be hel pful in a subsequent
audit or litigation about the propriety of a charitable-

contribution deduction. See Bond v. Comm ssioner, 100 T.C. 32,

41 (1993) (“the reporting requirenents of section 1.170A-13,

| ncone Tax Regs., are helpful to* * * [the IRS] in the
processi ng and auditing of returns on which charitable deductions
are clained”). The rules for non-noney contributions require a

t axpayer who | acks a donee receipt to keep witten records of:

. t he val ue of the property,
. the cost of the property,
. any previous contributions by the taxpayer of a parti al

interest in the contributed property, and

. any restrictions the taxpayer has placed on the use of
t he property.

29(. .. continued)
(2006), affd. 492 F.3d 618 (5th G r. 2007); Zi nernman V.
Comm ssioner, 71 T.C. 367, 371 (1978), affd. w thout published
opinion 614 F.2d 1294 (2d G r. 1979).
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Sec. 1.170A-13(b)(2)(ii), Incone Tax Regs.3® These facts are
generally irrelevant to the deductibility of unreinbursed

vol unt eer expenses. Such expenses involve a nonetary paynent by
t he taxpayer for which the taxpayer seeks a deduction equal to
the nonetary outlay. W conclude that the recordkeeping

requi renments for noney contributions in section 1.170A-13(a),

| ncome Tax Regs., govern Van Dusen’s foster-cat expenses.?3!

%01 f a taxpayer contributing non-noney property has a
recei pt fromthe donee organi zation, the recei pt need only
contain: (i) the name of the donee, (ii) the date and | ocation
of the contribution, and (iii) “A description of the property in
detail reasonably sufficient under the circunstances.” Sec.

1. 170A-13(b) (1), Income Tax Regs. The receipt need not contain
certain information (listed above) that is required by sec.

1. 170A-13(b)(2)(ii), Income Tax Regs. Because Van Dusen | acks a
donee receipt, we use the rules for non-noney contributions

W thout a receipt as the point of conparison.

31\ recogni ze that the recordkeeping rules for noney
contributions are also not well suited to unreinbursed vol unteer
expenses. The rules for noney contributions provide that records
showi ng the nane of the donee are acceptable substitutes for
cancel ed checks. Sec. 1.170A-13(a)(1)(iii), Income Tax Regs.
This reflects the assunption that records show ng the nane of the
donee provide the sane information as cancel ed checks. This
assunption is correct for noney contributions because a cancel ed
check reflects the nane of the donee. But for unreinbursed
vol unt eer expenses, a cancel ed check reflects the name of the
payee, not the donee. Thus a record of the nane of the donee
woul d not reflect the sane information as a cancel ed check. Van
Dusen’ s docunents do not indicate the nane of the donee.

We hold that the recordkeeping requirenents of sec.

1. 170A-13(a), Incone Tax Regs., govern unreinbursed vol unteer
expenses of less than $250 in order to avoid the inplausible
result that such expenses would be free from recordkeeping
requirenents. O the two provisions that could govern

unr ei nbursed vol unt eer expenses of |ess than $250, we believe
sec. 1.170A-13(a), Incone Tax Regs., is nore suitable for the
reasons stated in the text.
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b. Van Dusen’ s Docunentati on Meets the
Recor dkeepi ng Requirenents of Section
1. 170A-13(a), | ncone Tax Regs.

Section 1.170A-13(a)(1), Inconme Tax Regs., requires the
taxpayer to maintain one of the foll ow ng:
(i) A cancelled [sic] check.
(1i) Areceipt fromthe donee charitable
organi zati on showi ng the nane of the donee, the date of
the contribution, and the anount of the contribution. A
| etter or other conmunication fromthe donee charitable
or gani zati on acknow edgi ng recei pt of a contribution and
showi ng the date and anount of the contribution
constitutes a receipt * * *
(ti1) I'n the absence of a cancel ed check or
recei pt fromthe donee charitable organization, other
reliable witten records showi ng the nane of the donee,
the date of the contribution, and the anmount of the
contri bution.
I n determ ni ng whet her Van Dusen has substanti ated her paynents
for veterinary services, pet supplies, cleaning supplies, and
utilities, we look to the follow ng records that Van Dusen
i ntroduced into evidence: check copies, * bank account
statenents, credit card statements, a Thornhill Pet Hospital
client account history, a Costco purchase history, Pacific Gas &
El ectric invoices, a Waste Managenent paynent history, and an

East Bay Municipal Uility District billing history.*® W find

32See supra note 12 for an explanation of why we refer to
t he docunents as “check copies”.

3¥\We assune all of these docunents have been properly
“[rmai ntained]” within the neaning of sec. 1.170A-13(a)(1), I|ncone
Tax Regs. The I RS does not argue that the “naintain” requirenent
(continued. . .)
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that Van Dusen’s records are sufficient to substantiate all her
foster-cat expenses of |ess than $250.

Van Dusen’s docunents are not cancel ed checks®* or receipts
fromthe donee charitable organization, Fix Qur Ferals. Nor are
her docunents “other reliable witten records”, which are defined
by section 1.170A-13(a)(1)(iii), Incone Tax Regs., as records
that show “the nane of the donee, the date of the contribution,
and the amount of the contribution.” Van Dusen’s docunents do
not show t he nanme of the donee, which is Fix Qur Ferals. Instead
t hey show the names of the entities she paid. Van Dusen’s
docunents do not show the anpbunts of her contributions to Fix Qur
Ferals. Instead they show the anounts of her cat-care expenses,
whi ch invari ably have a nondeducti bl e conponent because sone of
her cats were pet cats. Thus Van Dusen’s docunents do not
strictly conply with section 1.170A-13(a)(1), Incone Tax Regs.

Nonet hel ess, we find that Van Dusen has substantially

conplied with section 1.170A-13(a)(1), Incone Tax Regs. W

33(...continued)
means Van Dusen had to keep records continuously fromthe tine
she incurred the expenses. Rather, the IRS contends that Van
Dusen’ s docunents do not satisfy the substantiation requirenments
regardl ess of how | ong they were kept.

34A cancel ed check is “A check bearing a notation that it
has been paid by the bank on which it was drawn.” Black’s Law
Dictionary 269 (9th ed. 2009). Van Dusen’s check copi es bear no
such notation and thus are not cancel ed checks. Rather, they are
phot ocopi es of carbon copies of the original checks. See supra
note 12.
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anal ogi ze Van Dusen’s situation to that of the taxpayer in Bond

v. Comm ssioner, 100 T.C. 32 (1993). 1In Bond, a taxpayer donated

two blinps to a charitable organization. 1d. at 33. Section
1.170A-13(c)(2)(i), Incone Tax Regs., required himto obtain a
docunent appraising the two blinps. [1d. at 38-39. The

regul ation required that the apprai sal docunent contain specific
items of information. 1d. The taxpayer failed to obtain a
separate witten appraisal. [d. at 34. However, the taxpayer
attached a Form 8283, Noncash Charitable Contributions, on which
an apprai ser had recorded infornmation about the value of the two
blinmps. 1d.

Bond di stingui shed between a regul atory requirenment relating
to “the substance or essence of the statute”, strict adherence to
which is mandatory, and a requirenent that is nerely “procedural
or directory”, which may be satisfied by substantial conpliance.
Id. at 41. Bond held that the reporting requirenents of section
1. 170A-13, Incone Tax Regs., are directory and require only
substantial conpliance. 1d. The Court further held that because
substantially all of the information required in an apprai sal
docunent was recorded on the Form 8283, the taxpayer had conplied
with the regulatory requirenent to obtain an appraisal docunent.
Id. at 42.

Returning to Van Dusen, the relevant regul atory requirenment

is section 1.170A-13(a)(1), Inconme Tax Regs., which allows a
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taxpayer to rely on cancel ed checks to record contributions of
money. Under Bond, Van Dusen’s docunents are legitinate
substitutes for cancel ed checks. Van Dusen produced records of
her expenses which contained all of the information that would
have been on a cancel ed check. Her records show the nane of the
payee, the date of the paynent, and the anount of the paynent.

(A cancel ed check by a volunteer generally reflects the nane of
the payee, but it does not reflect the nane of the charitable
organi zation to which the volunteer’s services are rendered. It
m ght be useful for the volunteer to keep records of the nane of
the charitable organization, but it is not our role to inpose
such a requirenent in the absence of a specific regulatory
requirenent.) Therefore, Van Dusen has substantially conplied
with section 1.170A-13(a)(1), Incone Tax Regs.

An objection mght be raised that the substantial conpliance
doctrine should not apply to Van Dusen because section
1. 170A-13(a) (1), Income Tax Regs., specifies what records are
valid substitutes for cancel ed checks. The regul ation states
that the taxpayer can maintain a cancel ed check, a receipt from
the donee, or “In the absence of a cancel ed check or receipt from
t he donee charitable organi zation, other reliable witten records
showi ng the nane of the donee, the date of the contribution, and
t he amount of the contribution.” [1d. In specifying what

docunents are valid substitutes for cancel ed checks, though, the
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regul ation was plainly not witten with unreinbursed vol unteer
expenses in mnd. It requires substitute records to reflect the
nanme of the donee, even though cancel ed checks for unrei nbursed
vol unt eer expenses would reflect the nane of the payee. It

requi res substitute records to reflect the amount of the
contribution, even though cancel ed checks for unrei nbursed

vol unt eer expenses often reflect a nondeducti bl e conmponent.® Van
Dusen’ s docunents fail to qualify as “other reliable witten
records” only because the regulation was not witten with

unr ei mbursed vol unteer expenses in nind.*® This failure should

3%As noted above, sec. 1.170A-13(f)(10), Income Tax Regs.,
partially incorporates the requirenments of sec. 1.170A-13(a),
| ncome Tax Regs., for unreinbursed vol unteer expenses of $250 or
nore. See supra note 28. In what appears to be an attenpt to
correct the inadequacies of sec. 1.170A-13(a), Income Tax Regs.,
as a recordkeeping requi renent for unreinbursed vol unt eer
expenses, sec. 1.170A-13(f)(10), Incone Tax Regs., specifies that
sec. 1.170A-13(a), Incone Tax Regs., need be satisfied only to
the extent necessary “to substantiate the anmount of the
expendi tures”. (Enphasis added.)

“TOther reliable witten records” mnust, by definition,
al so be “reliable”. Their reliability is determ ned by the
ci rcunst ances, including whether the records were contenporaneous
and whet her the records were regularly kept. Sec.

1. 170A-13(a)(2) (i), Incone Tax Regs. Furthernore, the
information required by sec. 1.170A-13(a)(1)(iii), Income Tax
Regs. (the “other reliable witten records” provision), nust be
stated on the taxpayer’s return if required by the return formor
its instructions. Sec. 1.170A-13(a)(2)(ii), Incone Tax Regs.

Van Dusen’s records satisfy the reliability requirenment of
sec. 1.170A-13(a)(2)(i), Incone Tax Regs. The docunents were
made cont enporaneously and in the course of regul ar
recordkeeping. The check copies faithfully duplicate the
ori ginal checks, which Van Dusen wote in 2004. Van Dusen’s
credit card conpany, Van Dusen’s bank, and Pacific Gas & Electric

(continued. . .)
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not preclude the application of the substantial conpliance
doctrine in Bond.

We concl ude that Van Dusen has substantiated all the
veterinary, pet supply, cleaning supply, and utility expenses of
| ess than $250. As discussed earlier, these expenses nust be
adj usted to exclude anounts not attributable to foster-cat care.
After such adjustnents are nmade, Van Dusen can deduct 90 percent
of her | ess-than-$250 veterinary and pet supply expenses and 50
percent of her |ess-than-$250 cl eaning supply and utility

expenses.

3¢(...continued)

i ssued her statenents in 2004 based on el ectronic conpilations of
transactions at the time. Simlarly, Thornhill Pet Hospital,
Cost co, Waste Managenent, and East Bay Municipal Uility D strict
recorded Van Dusen’s paynents in their conputer systens in 2004,
and | ater retrieved the data in response to her custoner service
inquiries.

Van Dusen’s tax return did not need to disclose any
information required by sec. 1.170A-13(a)(1)(iii), Inconme Tax
Regs. Although Van Dusen subm tted Form 8283, which requires the
name of the donee, the date of the contribution, and the anount
of the contribution--information required under sec.
1.170A-13(a)(1)(iii), Inconme Tax Regs.--Van Dusen did not need to
file this form The instructions for Form 8283 explicitly state
that it does not apply to out-of-pocket expenses incurred for
vol unteer work. (Although IRS forminstructions are generally
not binding, see supra note 29, we cite the forminstructions
here because sec. 1.170A-13(a)(2)(ii), Incone Tax Regs., directs
the taxpayer to furnish the information required by sec.

1. 170A-13(a) (1) (iii), Income Tax Regs., on the taxpayer’s return
if required by the return formor its instructions.) On her tax
return, Van Dusen sinply had to enter the total anount of her
nmonetary contributions (including out-of-pocket expenses)--which
she did.
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2. Van Dusen Has Not Met the Substantiation
Requi renents for Her Foster-Cat Expenses of $250
or NMore.

To claima charitable-contribution deduction of $250 or
nore, the taxpayer nust substantiate the contribution with a
cont enporaneous witten acknow edgnent fromthe donee
organi zation. Sec. 170(f)(8)(a); sec. 1.170A-13(f)(1), Incone
Tax Regs. A taxpayer who incurs unreinbursed expenses “inci dent
to the rendition of services” is treated as havi ng obtained a
cont enpor aneous witten acknow edgnent if the taxpayer: (1) “Has
adequate records under * * * [section 1.170A-13(a), |ncone Tax
Regs.] to substantiate the anmobunt of the expenditures”, and (2)
acquires a contenporaneous statenent fromthe donee organi zation
cont ai ni ng:

(A) A description of the services provided by the
t axpayer

(B) A statenment of whether or not the donee
or gani zati on provi des any goods or services in
consideration, in whole or in part, for the unreinbursed
expendi tures; and
(© [A description and good faith estimte of the
val ue of any goods or services provided by the donee
or gani zati on] .
Sec. 1.170A-13(f)(10), Incone Tax Regs. For the statenent to be
cont enpor aneous, the taxpayer nust obtain the donee’s statenent

on or before the earlier of: (1) the date the return was fil ed,
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or (2) the due date (including extensions) for filing the return.
Sec. 1.170A-13(f)(3), Incone Tax Regs.?

Van Dusen has not satisfied the contenporaneous witten
acknow edgnent requirenent. The due date for filing her 2004
return was April 15, 2005, and she filed her return on January
25, 2007. The earlier of the two dates is April 15, 2005. The
date by which Van Dusen was required to obtain the donee’s
statenent is therefore April 15, 2005. Van Dusen had not
obtai ned any witten acknow edgnment of her services from Fi x Qur
Ferals by April 15, 2005. Even by trial, she had failed to
obtain fromFix Qur Ferals a statenent with the information
required by section 1.170A-13(f)(10), Incone Tax Regs. %

Since Van Dusen | acks the appropriate witten acknow edgnment
fromFix Qur Ferals, she has not substantiated and cannot deduct

any foster-cat expenses of $250 or nore.*® Neither party,

3"The regul ati ons do not specifically require the taxpayer
to attach the contenporaneous witten acknow edgnent to the tax
return.

%8Sec. 1.170A-13(f)(10)(ii), Income Tax Regs., specifies the
particular information required to be on the donee statenent.
Van Dusen attenpted to submt a letter witten by the Fix Qur
Ferals treasurer in 2008 as proof of contenporaneous witten
acknow edgnent. See Ex. 3-P. At trial we sustained the IRS s
hearsay objection to the letter. Van Dusen filed a notion for
reconsi deration of the evidentiary ruling. W denied the notion.
The letter does not qualify for any hearsay exception. And
regardless, it fails to nmeet the requirenents of sec.
1. 170A-13(f)(10)(ii), Income Tax Regs.

%l n Cohan v. Conmi ssioner, 39 F.2d 540, 543-544 (2d Cr
(continued. . .)
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however, has identified which portions of the clainmed deduction
are attributable to foster-cat expenses of $250 or nore. It
seens to us that the proper identification procedure is to
multiply each cat-care expense by the rel evant percentage (90
percent or 50 percent) and see whether the resulting anmount
equal s or exceeds $250. Any anount |ess than $250 i s deducti bl e,
and any anount that is $250 or nore is not deductible. By our

cal cul ations, the followi ng foster-cat expenses are $250 or nore:

39(...continued)
1930), the Court of Appeals for the Second G rcuit held that if
t he taxpayer has proven deducti bl e expenses but the precise
anount remai ns uncertain, courts can estimte the anount of such
expenses. The Cohan rul e does not allow Van Dusen to deduct any
foster-cat expenses of $250 or nore. Sec. 170(f)(8) and sec.
1. 170A-13(f), Incone Tax Regs., inpose specific substantiation
requi renents on charitable contributions of $250 or nore. The
Cohan rul e does not relieve taxpayers of substantiation
requi renents that Congress has specifically laid out. See Addis
v. Comm ssioner, 118 T.C 528, 537 (2002) (denying charitable
deducti on because taxpayer’s contenporaneous witten
acknow edgnent did not conply with sec. 170(f)(8)), affd. 374
F.3d 881 (9th G r. 2004); Stussy v. Comm ssioner, T.C Meno.
2003-232 (disall owi ng deductions for residential expenses for the
portions of a house used by charity because taxpayer failed to
provi de cont enporaneous witten acknow edgnent); see also Sanford
v. Comm ssioner, 50 T.C 823, 827-828 (1968) (Cohan rule
i nappl i cabl e when taxpayer has not satisfied sec. 274(d)
substantiation requirenents), affd. per curiam412 F.2d 201 (2d
Cr. 1969).




Anmount
Constituting a
Anpunt Li sted Fost er - Cat
Payee Dat et Docunent on Docunent Expense
Thor nhi | | 1/ 17/ 04 Thor nhi | | $1, 532. 68 $1, 379. 41
Pet Pet
Hospi t al Hospi t al
client
account
hi story
Thor nhi | | 2/ 17/ 04 Bank 306. 78 276. 10
Pet st at enent ?
Hospi t al
Pet Vet Pet 5/ 30/ 04 Credit card 417.54 375.79
Food st at enent
St. Louis 7/ 28/ 04 Credit card 477.00 429. 30
Vet ddinic st at enent
Pet Vet Pet 9/ 21/ 04 Check no. 687. 81 619. 03
Food 1428
St. Louis 10/ 16/ 04 Check no. 309. 00 278. 10
Vet ddinic 1442
Thor nhi | | 11/ 06/ 04 Credit card 723. 25 650. 93
Pet st at enent ?
Hospi t al
Pet Vet Pet 11/ 11/ 04 Check no. 332.81 299. 53
Food 1462
Ber kel ey Dog 11/ 15/ 04 Bank 500. 00 450. 00
and Cat st at enent
Hospi t al
Thor nhi | | 11/ 30/ 04 Credit card 320. 54 288. 49
Pet st at enent ?
Hospi t al
IFor credit card statenments, dates refer to the transaction date, not the
posti ng date.
2Al so reflected on the Thornhill Pet Hospital client account history.

Each of the remmining foster-cat expenses is |ess than $250. 4

“°0n the basis of Van Dusen’s credit card statement, we find
that the $292.15 paynent to Bay Area Veterinary Specialist on
Nov. 29, 2004, was offset by a credit of $35.97 that was posted
on Nov. 30, 2004. Since Van Dusen’s total paynent to Bay Area
Veterinary Specialist was $256. 18 ($292.15 - $35.97), the anount
of her foster-cat expense was $230.56 (90 percent of $256.18).
(continued. . .)



V. Ef fect of Section 280A

Section 280A(a) provides that for individual taxpayers “no
deducti on ot herw se all owabl e under this chapter shall be all owed
wWth respect to the use of a dwelling unit which is used by the
t axpayer during the taxable year as a residence.” Section
280A(b) contains an exception to section 280A(a). It provides:
“Subsection (a) shall not apply to any deduction allowable to the
t axpayer wthout regard to its connection with his trade or
business (or with his income-producing activity).” The IRS
argues that section 280A forbids Van Dusen fromclaimng a
charitabl e-contribution deduction for a portion of her househol d
utility bills. W hold that section 280A does not affect the
deductibility of Van Dusen’ s expenses. Van Dusen’s expenses
woul d be deductible without regard to any connection with a trade
or business. See sec. 280A(b). Van Dusen’s trade or business
was | egal services. She worked as an attorney and derived al
her income fromlegal jobs. She derived no income or expectation
of income fromfostering cats. Therefore, the utility bills are
covered by the exception in section 280A(Db).

VI. $100 Check to Island Cat Resources and Adoption

Van Dusen’s docunentation includes a $100 check to “I CRA"

(I'sland Cat Resources and Adoption) with “fundraiser” in the nmeno

40(...continued)
Therefore, we categorize this expense as |ess than $250.
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line. Island Cat Resources and Adoption is a section 170(c)
organi zation. See supra note 17 and acconpanying text. W hold
that $100 is deductible as a charitable contribution to Island
Cat Resources and Adoption. Van Dusen testified that the check
was a donation to the charitable organization, and her
docunent ati on neets the recordkeeping requirenments of section
1. 170A-13(a), Incone Tax Regs.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




